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| N THE SUPREME COURT OF

BRI TI SH COLUMBI A

BETWEEN:

BRI TI SH COLUMBI A EGG
MARKETI NG BOARD

PLAI NTI FF

AND

JANSEN | NDUSTRI ES LTD. and
VEDDER TRANSPORT LTD
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Counsel for the Plaintiff:
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In this action the plaintiff
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REASONS FOR JUDGVENT

OF THE HONOURABLE

MR. JUSTI CE MACKCOFF

H. Scott MacDonal d
Dougl as MacAdans

March 4, 5, & 6, 1992
at Vancouver, B.C.
seeks, inter alia, a

declaration that a |l etter agreenent dated June 27, 1986 is an

enf orceabl e | ease.

The def endant Vedder Transport Ltd. ("Vedder") was t he

owner of

Abbot sford, British Col unbia

a shopping centre known as

H ghland Plaza in

The plaintiff ("B.C.E MB.")
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was | ooking for new prem ses. After one or two neetings
between M. Neall Carey and M. Manfred Krahn enpl oyees of the
plaintiff and M. Larry R Huber an enpl oyee of the defendant
Vedder, the parties agreed to the terns of a | ease for certain

prem ses in Hi ghland Pl aza.

On June 27, 1986 M. Carey, wote a letter to M.
Larry R Huber. The letter (Exhibit 1, Tab 1) reads as
fol |l ows:

Dear Larry:

Re: Hi ghl and Pl aza

This is to confirm the agreenent reached
t oday between your conpany and the B.C. Egg
Mar ket i ng Boar d:

1. The space is that formerly occupied by
the hardware store, plus the adjacent
washroons, and is to be assuned as 3, 600
sq. ft. for billing purposes.

2. The "triple net" lease rates are as
foll ows:

Year Per Sqg.ft.

OCO~NOUITRAWNE
Ao
(62
\‘
ol

10 $7. 25
3. Expenses for the BCEMB:

a) Hydro and tel ephone
b) Pro rata share of property taxes
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4. Expenses for Vedder:

a) Building insurance
b) CQutside nmaintenance including snow

removal

c) Normal mai nt enance to nechanica
syst ens

5. There will be a five year option period

following the ten year base term of the
| ease. Rates to be determ ned by nutual
agreenent, subject to arbitration if the
parties cannot agree.

6. The above is subject to:

a) Conpletion of the sale of the BCEMB
bui | di ng August 15, 1986, and it is
understood we will be permtted to
commence construction of |[|easehold
i nprovenents July 1, 1986 but once
begun, they will be conpleted by the
BCEMB.

b) Approval by the BCEMB Board of
Directors by July 4, 1986.

7. It is agreed BCEMB wi Il have access to
the prem ses starting July 1, 1986, and
will pay Hydro costs fromthat date, and
that rent paynments w il begin Septenber
1, 1986.

8. It is agreed that if the B.C Egg
Marketing Board shall cease to exist,
that its maxinmum liability for wunpaid

rent will be the unexpired term of the
| ease, or twelve nonths, whichever is
| east.

9. The above 1is also subject to the
execution by the parties of a nutually
sati sfactory | ease agreenent.

Pl ease sign and return a copy of this letter
as acknow edgenent you agree with the above
under st andi ng.
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M. Huber signed a copy of the letter on behal f of the
def endant Vedder and returned the signed copy to the

plaintiff.

On July 31, 1986 M. Huber received a letter fromMm.
Carey dated that day wherein the plaintiff advised that it was
removi ng the "subject to" in paragraph 6(a) of the letter of
June 27, 1986. Thereafter the plaintiff took possession. The
prem ses were essentially an enpty shell with no useable
i mprovenments. The plaintiff spent in excess of $125,000 on

i nprovenents to nmake the prem ses useabl e.

The defendant Jansen Industries Ltd. (Jansen) owned
25% of the shares of Vedder and M. Patrick Jansen was an

of ficer and director of both conpanies.

On Cctober 17, 1990 the defendant Vedder delivered to
the plaintiff a letter addressed to "Al Highland Plaza
Tenants" wherein they stated that the H ghl and Pl aza property
had been transferred to the defendant Jansen as of October 1,
1990. The letter stated, "Please be assured that your |ease
will remain intact ...". M. Kenneth Jansen, who is an
of ficer and director of Jansen, had an opportunity to review
that letter before it was sent out. He was al so aware of the

| etter agreenent of June 27, 1986.
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On Novenber 29, 1990, M. Kenneth Jansen on behal f of
Jansen wote a letter to the plaintiff in which he stated,
"... it is our position that there is currently no |ease
agreenment in place between the B.C. Egg Marketing Board and

our conpany, Jansen Industries Ltd."

M. Jansen, who is an experienced industrial-
commercial realtor, later advised the plaintiff that effective
January 1, 1991 rent for the prem ses woul d be cal cul ated on
3,769.8 sq. ft. (as conpared to 3,600 sq. ft. agreed to in the
letter of June 27, 1986) plus 25.5% of Triple Net Expenses
which were set out as being: "taxes, water, sewer, hydro
buil ding insurance, property nmaintenance, snow renoval,
m scel | aneous costs plus a managenent fee of 5% on the base

rent".

'S THE JUNE 27, 1986 LEASE AGREEMENT AN ENFORCEABLE LEASE?

Counsel for the defendants contends that the I etter of
June 27, 1986 (Exhibit No. 1, Tab 1), was not a lease in
itself. He contends that it was a docunent which expressly

contenplates a | ease agreenent to cone |ater.

There is no validity to that contention. |In Horse &

Carriage Inn Ltd. v. Baron (1975), 53 D.L.R (3d) 426, on
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facts simlar to those in this case, M. Justice Bouck states

at p. 436:

In WIIlianms, Canadian Law of Landlord and
Tenant, 4th Ed. (1973), at t. 76, the | earned
aut hor sets out the requirenents of a valid
| ease and cites the authorities in support of

his views: see also Jackson v. Smith ... a

summary indicates that a |lease should

cont ai n:

(a) the identity of the parties as | essor and
| essee.

(b) a description of the prem ses.

(c) the date of commencenent of the term

(d) the rent (but this is not absolutely
necessary).

Al'l of those requirenments are contained in the June
27, 1986 letter agreenment. Thus, when B.C. E. M B. advised the
def endant Vedder that it was renmoving the "subject to" in

par agraph 6(a) the letter becane an enforceabl e | ease.

Wth the renoval of the "subject to" in paragraph
6(a), the requirenment in paragraph 9 in the June 27, 1986
letter agreenent that it is subject to the execution by the
parties of a nutually satisfactory |ease agreenent, is not a
condition precedent to the formation of a contract, but a term
of a contract that was already in existence. It only neans
that as a term of the contract, formal docunments should be
prepared, reflecting in satisfactory |anguage the contract

t hat had been reached:
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Mari posa Stores Ltd. Partnership v. Dylex Ltd. (1989), B.C D
G v. 2350-02.

The actions and conduct of both B.C. E.MB. and Vedder
from July 31, 1986 onward (which need not be set out)
denonstrate that they intended and recogni zed that as of that
date, the letter of June 27, 1986 becane a |ease. That
recognition is also evidenced by Vedder's l|letter of Cctober
17, 1990 wherein they advised the plaintiff of the sale of
Hi ghl and Pl aza to Jansen and wote, "Please be assured that

your lease will remain intact

DD THE FAI LURE TO EXECUTE A FORVAL LEASE AGREEMENT ENTI TLE
JANSEN TO TERM NATE THE JUNE 27, 1986 AGREEMENT?

The def endants' position may be sumrari zed as fol | ows.
The execution of a nutually satisfactory agreenent as called
for by paragraph 9 in the letter of June 27, 1986, shoul d, by
reason of the words "subject to", be construed as nmeani ng t hat
unl ess the condition is net the agreenent is at an end. Since
no specific date is set, the court should infer an intention

that it should be executed within a reasonable tine.

It is not disputed that on March 16, 1990 a forma
| ease agreenment presented by Vedder was approved by the

plaintiff's solicitor but the plaintiff refused to sign it.
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Therefore, it submtted on behalf of the defendants, the
| etter agreement of June 27, 1986, (which | have found to be
a lease) falls, because of the failure to neet the condition
of the "subject to" clause in paragraph 9 wthin in a
reasonabl e tine. That being so, the defendant Jansen was
entitled to termnate the June 27, 1986 agreenment by its

| etter of Novenber 29, 1990.

The words "subject to the execution by the parties of
a nutual ly satisfactory | ease agreenent” in paragraph 9 is not
a condition of the lease. As previously stated, it is aterm
of the contract. It only neans that as a term of the
contract, formal docunments should be prepared reflecting in
sati sfactory | anguage the contract that had been reached. Nor
can t hat paragraph be construed as neani ng that the failure by
a party to carry out that term within a reasonable tine
automatically brings the agreenent to an end. | will have

nore to say about that later in these reasons.

The nmeaning to be given to the words "within a
reasonabl e ti ne" cannot be determ ned i n vaccuo, because what
is a reasonable tinme can vary from case to case. The
plaintiff's refusal to execute the formal |ease on March 16,
1990 cannot, in the circunstances herein, be the sole basis

upon which to make the determnation as to whether that
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refusal constituted a failure to execute a fornmal | ease within
a reasonable tine. That can only be ascertained by the

conduct of the parties both before and after March 16, 1990.

On the whole of the evidence the following is a
chronol ogy concerning the matter of a formal |ease. |In the
June 1986 discussions it was agreed that M. Huber, for the
def endant Vedder, woul d have a formal | ease prepared. Despite
the plaintiff's several requests, Vedder refused to provide

the prom sed | ease.

As a result of that refusal, in the spring of 1987 the
plaintiff instructed its solicitor to prepare a lease (at its
own expense) which was to contain the terns set out in the
letter | ease of June 27, 1986. Upon receipt of a formal |ease
fromits lawer, the plaintiff sent a copy to Vedder. Vedder

did not signit.

On March 29, 1989 the plaintiff was presented with a
| ease prepared by Vedder's solicitor which was unacceptable to
the plaintiff's solicitor. Follow ng negotiations between the
| awyers, on March 16, 1990 the plaintiff's solicitor sent a
| ease to the plaintiff for execution. The plaintiff refused
to sign the |ease because of a pre-existing disagreenent

between the parties relating to the interpretation of
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responsibilities under the letter agreenent. Vedder nade no

demand that the plaintiff execute that |ease.

Pursuant to s. 5(2) of the Property Law Act, R S.B.C.
1979, c. 340, Vedder, as landlord, was obliged to deliver to
B.CE MB. alease in formregi sterable under the Land Titles
Act . But as above noted, there was a two and a half year
del ay by Vedder before it satisfied that statutory requirenent
by delivering the first draft of a formal | ease on March 29,
1989. Thus, two and a half years had passed fromthe tine
t hat Vedder had agreed to provide the plaintiff with a | ease
until it provided the first draft. Cearly tine was not of

t he essence.

The conduct of Vedder and B.C.E.MB. from June 27,
1986 to Cctober, 1990 when the property was sold to Jansen,
i ndi cates that they did not consider the failure to execute a
formal | ease as having prevented the agreenent that had been
signed by the parties frombeing and continuing to be in ful

force and effect.

By reason of its own conduct Vedder could hardly have
been heard to conpl ai n about non-conpliance with paragraph 9.
Nor did it do so. Vedder did not regard the plaintiff's

refusal to sign the March 16, 1990 fornal |ease as in any way
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affecting the landlord and tenant relationship in the terns
set out in the letter of June 27, 1986 and fromcontinuing to
be so. That was nade clear when at the tine the property was
being transferred from Vedder to Jansen, Vedder wote the
letter on Cctober 17, 1990 assuring the plaintiff that "your

lease will remain intact".

The evi dence establishes that M. Kenneth Jansen of
t he def endant Jansen had an opportunity to reviewthat letter
before it was sent out and al so aware of the existence of the
| ease letter of June 27, 1986. Thus, Jansen gave tacit
aut hori zation to Vedder to assure B.C.E.MB. that its "| ease
woul d remain intact”. Despite that assurance, only six weeks
|ater Jansen advised the plaintiff that "... there is

currently no | ease agreenent in place ...."

The def endants' subm ssion that the court should infer
an intention that the formal |ease agreenment was to be
executed within a reasonable tine and that the failure to do
so entitled Jansen to term nate the June 27, 1986 agreenent,
is mde with a total disregard to the conduct of the parties

as above set out, and cannot succeed.

Furthernore, as previously stated, paragraph 9 of the
letter | ease of June 27, 1986 cannot be construed as neani ng

that the failure by a party to carry out that termwthin a
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reasonabl e tinme automatically brings the agreenent to an end.
A party wishing to put an end to a contract, which contains
the term set out in paragraph 9, on the ground that a
reasonable tinme for the performance of that termhas expired,

must first give notice to that effect.

Here, if Jansen wished to end the contract, it was
obliged to set a deadline and have nmade it clear to the
B.C. E.MB. that Jansen woul d cancel or term nate t he agreenent
if the execution of a mutually satisfactory | ease agreenent
was not net by a certain date. Jansen did not do so. It
never demanded or even requested that the plaintiff execute a
formal | ease. As the new | andlord, Jansen never delivered an
instrument in a formregisterable under the Land Titles Act
and had never indicated that it was prepared to be bound by
the terns of the formal |ease which had been negotiated
bet ween the solicitors for Vedder and the B.C E.MB. Jansen
could not sinply bring the contract to an end by doi ng not hi ng
and nerely plead that a reasonable tine had passed. See
Dallas et al. v. Dallas G| Co. Ltd. (1930), 2 D.L.R 788 at
791.

A demand fromthe defendant Jansen, the party seeking
to avoid the contract, was a condition precedent to a claimon

its part that the failure of the plaintiff to execute a forma
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| ease agreenent had discharged the defendant Jansen fromits
obligations as the assi gnee of the June 27, 1986 | etter | ease.
St eel Conpany of Canada Ltd. v. Dom nion Radiator Co. Ltd.
(1919), 48 D.L.R 350. As previously noted, no such demand
was made by Jansen. Instead, M. Kenneth Jansen on behal f of
the defendant sinply wote a letter to the plaintiff on
Novenber 29, 1990 in which he term nated the | ease letter of
June 27, 1986. Thereafter he sought to inpose a triple net

agreenent on the B.C E. M B.

| have no doubt that if the B.C.E.MB. had received a
demand from Jansen to execute the | ease agreenent, it would
have done so rather than risk the term nati on by Jansen of the
June 27, 1986 agreenent. Having regard to the expenditure by
the B.C.E.MB. of a sumin excess of $125,000 in |easehold
i nprovenents for a long termlease and the relatively mnor
i ssues being disputed, it is inconceivable that the plaintiff
woul d have refused a demand from Jansen to execute the |ease

agreenent .

On the totality of the foregoing, the failure to
execute a formal |ease agreenent did not entitle Jansen to

term nate the June 27, 1986 agreenent.
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DI D THE PARTI ES | NTEND A "NET LEASE"?

Paragraph 2 in the letter of June 27, 1986 states:
"The "triple net" l|ease rates are as follows:" (rate per

square foot for each year of the 10 year |ease).

By definition a "triple net" | ease is one whereby the
tenant is to pay all the costs or expenses relating to the
prem ses. (ny enphasis) CentrumFinanci al Services Inc. v. STI
Hol dings Ltd. (B.C.S.C. unreported - Vancouver Registry,
Decenber 28, 1988).

The parties obviously did not understand or know the
techni cal neaning of "triple net |ease" because in paragraph
4 of that letter Vedder (the landlord) agreed to pay: (a)
bui l di ng insurance; (b) outside maintenance including snow
removal ; (c¢) normal mai ntenance to nechani cal systens. Those
expenses would, by definition of a "triple net" |ease, have
been borne by the tenant and not by the |andlord. Thus
counsel for Vedder could not and did not contend that the
| etter could be construed as showing an intention to create a

“"triple net" |ease.
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Counsel for the defendants submts that the intention
of the parties to be construed fromthe words "triple net" in
paragraph 2 is that the landlord shall be relieved of paying
any of the costs or expenses relating to the prem ses, except
t hose which the | andlord specifically undertook in paragraph

4 above set out. That by definition is a "net |ease". (See

Centrum supra). |In short, counsel submts that although the
words used are "triple net", the parties intended a "net"
| ease.

I n order to conclude that the parties intended a "net"
| ease as suggested by counsel for the defendants, it woul d be
necessary to nmake the following two findings: First, despite
t he obvious fact that the parties did not know or understand
the technical neaning of a "triple net" |ease, there would

have to be a finding that they did know or understood the

technical neaning of a "net" |ease, although there is no
evi dence t o suggest or to support such a finding. In fact, on
cross-exam nation M. Carey, whose evidence | accept w thout
reservation, stated that he did not understand the neani ng of

a "net" |ease as above defined. Secondly, after naking that
first necessary finding, it would require a further finding
t hat despite that know edge they used the words "triple net",
to intend those words to nean a "net |ease". On the evidence

it is inmpossible to nmake those two findings which are required
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to arrive at the conclusion suggested by counsel for the

def endant s.

But even were it possible to attribute to the parties
a know edge of the technical nmeaning of the term"net |ease",
from an exam nation of the letter of June 27, 1986, it is
clear that the parties did not intend the words "triple net
| ease” to create a "net |ease". The expense for the tenant
(B.C.E.MB.) set out in paragraph 3(b) in the letter is the
"Pro rata share of property taxes". That provision is
inconsistent with a "net lease". |[f, as submtted by counsel
for the defendants, the June 27, 1986 agreenent was i ntended
to be a "net lease", then by definition all expenses
associated with the prem ses are for the tenant to pay, other
than any which the |andlord expressly agreed to pay. |If the
agreenment was intended to be a "net |ease", then it woul d not
have been necessary to include paragraph 3(b), because a "Pro
rata share of property taxes"” would automatically be borne by

the tenant under the definition of a "net |ease".

To accede to the subm ssion by counsel on behalf of
the defendants that the parties intended a "net |ease" it
woul d be necessary to ignore paragraph 3(b). That paragraph
was included for a specific purpose and surely it could not

have been the intent of the parties that it was to be ignored.
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In further support of his contention, counsel for the
def endants points to certain clauses in the unexecuted forma
| ease negotiated between Vedder and the B.C.E.MB. severa
years after the parties signed the |ease letter. Those
cl auses are not evidence of what the parties thought that they
had negotiated in the June 27, 1986 agreenent. They are
sinmply evidence of additional matters negoti ated between the
| awyers after June 27, 1986. The |lawers had been given the
| etter agreement and had been instructed to prepare a form
| ease in accordance with that agreenent. The choice of words
in the formal draft is that of the |awers seeking to

negoti ate additional terns.

Since the parties did not intend to create a "triple
net" nor a "net" |ease, what did they intend by the ill chosen
words "The "triple net" lease rates are as follows": (rates
set out) contained in paragraph 2 of the letter |ease? The
uncontradi cted evidence of M. Fred Krahn and M. Neal Carey,
both credi ble w tnesses whose evidence | accept, shows that
t he meani ng which the parties intended to give to those words
is that the rates are "bare bone rates”, neaning that they do
not include any allowance or contribution (by rent rate
reduction or otherwi se) fromthe |andlord Vedder toward the
cost of the required inprovenents to the |eased prem ses to
make them useabl e and for which the plaintiff paid in excess

of $125, 000.
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My conclusion that the parties did not intend the
letter | ease of June 27, 1986 to be a "net | ease" is borne out
by the subsequent conduct of the parties and especially the
conduct of Vedder. M. Larry Huber, who negotiated the terns
of the letter agreenent for Vedder and signed it on Vedder's
behal f, was in charge of billing the plaintiff. From
Septenber 1, 1986 until he left Vedder around m d-1988, M.
Huber sent the plaintiff bills only for the rent at the rate
provided for and for their pro rata share of property taxes.
He did not bill the plaintiff for any additional expenses
whi ch were paid by Vedder although they were not included for
paynent by Vedder in paragraph 4, e.g., sewer and water rates.
Had the parties intended a "net |ease" then, by definition of
those words, such paynents would have been the plaintiff's
responsibility and M. Huber would have billed the plaintiff
for such additional expenses. Thus the billing practices of
Vedder, carried out by the very person who negotiated the
agreenent, clearly showthat the parties did not consider nor

intend their agreenent to be a "net |ease".

The June 27, 1986 letter agreenent created a sinple
| ease. The parties agreed that the described | eased space is
to be assuned as being 3,600 sq. ft. for billing purposes with
an agreed rent rate per sq. ft. for each year of the |ease.
The parties al so agreed as to the expenses to be borne by each

of them
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EXPENSES FOR THE TENANT B. C. E. M B.

The expenses payable by the B.C.E. MB. are only those
whi ch are specifically set out in paragraphs 3(a) and (b) of
the letter agreenent. (Mich later the B.C E MB. agreed to

pay 23% of the water and sewer rates as well).

M. Rudy Kasdorf took over fromM. Huber when he |l eft
Vedder in md-1988. In 1990 M. Kasdorf sent the plaintiff
bills totalling $4,413.66 being the pro-rata share of hydro
costs for the outside conmon areas of the shopping centre for
the years 1986 to Cctober 1990 i nclusive. Prior to 1990
Vedder had al ways borne those hydro expenses. The B.C. E. M B
refused to pay those bills and Vedder counterclains for those

expenses.

That counterclai mnust be di sm ssed. Under paragraph
3(a) the parties agreed that the B.C.E.MB. is to pay "Hydro
and tel ephone”. That can only nean that the BCE MB. is to
pay the hydro and tel ephone expenses which are separately
metered and separately billed to the plaintiff. Had the
parties intended to include a pro rata contribution fromthe
B.C.E MB. to Vedder's own hydro and tel ephone expenses, then
the words "pro rata share of" would have been used in
par agraph 3(a) just as they were used in paragraph 3(b) with

regard to property taxes.
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I n support of Vedder's counterclaim counsel for the
def endants submits that the outdoor |ighting expenses do not
fall within paragraph 4(b) as an expense payabl e by Vedder.
| will deal with that shortly. But even if that subm ssion
were held to be correct, that expense woul d not automatically
by borne by the B.CE MB. as it wuld be if the letter
agreenent was a "net |ease". But, as previously stated, it is
not a "net |ease". Therefore, the expenses payable by the
plaintiff are only those which are specifically set out in
par agraphs 3(a) and 3(b). The pro rata share of the expenses

for outdoor lighting is not included in paragraph 3(a).

EXPENSES FOR VEDDER ( NOW JANSEN)

Counsel for the defendants submts that outdoor
I ighting expenses do not fall wthin paragraph 4(b) whereby
expenses for Vedder are for "outside maintenance". |n support
of that subm ssion he refers to two dictionaries in which the
word "maintenance" is defined as "repairing" or "keeping in
repair". He therefore contends that maintenance of outside
l[ighting involves repairing the lighting system that
supplying electricity for outside lighting is not nai ntenance
and therefore does not fall wthin "outside maintenance" as

t hose words are used in paragraph 4(b).
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The interpretation contended for is too restrictive.
The conplete wording of paragraph 4(b) reads: "Qutside
mai nt enance i ncluding snow renoval (ny enphasis)”. Cearly,
snow renoval is not an act of repairing or keeping in repair
any portion of the outside. By including snowrenoval as part
of Vedder's outside maintenance responsibility, the parties
indicated that they did not intend outside maintenance to be

limted to natters of repair or keeping in repair.

The Oxford Thesaurus, 1991, gives the follow ng
synonynms for "maintain": "2. |ook after, take care of, care

for, preserve, (keep in) service, keep up, keep in repair."

| agree with the subm ssion of counsel for the
plaintiff that in the context of paragraph 4(b) of the June
27, 1986 agreenent, "outside maintenance" invol ves repairing,
keeping in repair, looking after and caring for the
| andscapi ng and parking lot, cleaning up and renoving snow,
litter, debris, and all other matters associated with the

out si de.

By paragraph 4(a) ("building insurance") the | andlord
has the responsibility to obtain (and pay for) insurance for
all matters arising with respect to the building known as

Hi ghl and Pl aza. It natters not whet her the i nsurance coverage
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for the building extends to Iliability, machinery and
equi pnent, property loss or rental |oss. Each of these rel ate

to the building and are an expense for the |andl ord.

The | andl ord's expense under paragraph 4(c) "normal

mai nt enance to nechani cal systens" is self explanatory.

UNALLOCATED EXPENSES

The division or allocation of expenses is set out in
par agr aphs 3 and 4 of the June 27, 1986 | etter agreenent. The
agreenment makes no provision as to which party is responsible
for any unall ocated, new, or unanticipated expenses. Shoul d
the matter of any such expenses arise, it would have to be
resol ved by negotiation between the |andlord and the tenant.
The landlord will only be able to pass on such additiona
expenses which may arise to the BB.CE MB., if, as with the
wat er and sewer expenses, the B.C.E.MB. specifically agrees

to assune any such additional expense.

EXPENSES RECOVERABLE BY THE DEFENDANT JANSEN

By counterclaim the defendant Jansen clains fromthe
B.CE. MB. all costs or expenses relating to the shopping
centre for the last three nonths of 1990 and for all of 1991.

Jansen woul d be entitled to all those costs or expenses only
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if the lease was a "triple net" |ease. But, as previously
stated, this is not a "triple net" |ease and under the June
27, 1986 agreenent, Jansen (as was Vedder) is limted to
charging the B.C.E.MB. for 23%of the property tax. No other
expenses are chargeable to the B.C.E.MB. unless they have
since been expressly accepted by it, such as the expense for
water and sewer. Therefore, Jansen's counterclaim is

di sm ssed.

THE B.C.E.MB.'s CLAI M AGAI NST VEDDER FOR CLEAN UP COSTS

| accept the evidence of the plaintiff's wtnesses
t hat the outsi de area was not reasonably mai ntai ned by Vedder.
They stated that a lot of garbage (from MDonal ds) was
permtted to accunmulate in front of the plaintiff's door;
| andscapi ng was not naintained; cigarette butts enptied from

car ashtrays were permtted to remain on the parking |ot.

When the plaintiff conplained to M. Huber about any
such neglect of outside naintenance, he attended to it.
However, when M. Kasdorf took over from M. Huber in md
1988, he ignored the plaintiff's oral conplaints. The
plaintiff's letters of conplaint concerning the [lack of
systemati c proper maintenance were also ignored by Vedder.

Finally, on April 14, 1989 the plaintiff delivered a letter to
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Vedder wherein they advised that if Vedder did not institute
proper outside maintenance by May 4, 1989, the B.C.E. MB
woul d engage soneone to do it and bill Vedder for the cost.
The plaintiff was told that nothing would be done about its
conplaints and that if they did not like it they could | eave.
From May, 1989 to Cctober, 1990 inclusive, the plaintiff paid
$1,835.00 for the required clean up costs. They billed Vedder
for those costs but Vedder has refused to reinburse the

plaintiff. The plaintiff clains that anount from Vedder.

As previously stated, by the terns of paragraph 4(b)
of the June 27, 1986 agreenent it is the landlords
responsibility for outside maintenance which includes such
t hi ngs as clean up, renoving snow, debris, litter, etc. The
plaintiff's reasonable conplaints went unanswered. Thei r
letter of April 14, 1989 was ignored. Vedder having ignored
it's responsibility, cannot be heard to conplain that it be
conpelled to pay what it cost the plaintiff to have done that
whi ch shoul d have been done by the landlord. The plaintiff
wi || have judgnent against Vedder in the anmpbunt clained. As
an aside, | would point out that since Jansen took over
out si de mai ntenance has been carried out daily and is being

done to the conplete satisfaction of the plaintiff.

In the result, the plaintiff will have the follow ng

decl arations and orders sought:
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A declaration that the plaintiff is a tenant in

possession of the | eased prem ses.

A declaration that the June 27, 1986 letter

agreenent is an enforceabl e | ease.

A declaration that the defendant Jansen
| ndustries Ltd., is bound by the June 27, 1986
| etter agreement as the assignee or successor of

t he def endant Vedder Transport Ltd.

A declaration that the anpbunts payable by the
plaintiff under the June 27, 1986 letter
agreenent are limted to:

(a) annual rent at the square footage rate set
out in the agreenent as calculated on the
basis of the |eased prem ses being 3,600
square feet.

(b) a proportionate share (being 23% of the real
property tax levies of the District of
Abbotsford for the | ands and i nprovenments on
t he | ands, and

(c) a proportionate share (being 23% of the
water |evy of the District of Abbotsford for

the | ands and inprovenents on the | ands.
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An order that the defendant, Jansen Industries
Ltd., deliver to the plaintiff an instrunent
i ncorporating the June 27, 1986 |etter agreenent
inaformregisterable under the Land Titles Act,
pursuant to s. 5(2) of the Property Law Act,
R S.B.C. 1979, c. 340.

An order that the plaintiff recover the sum of
$1,835.00 from the defendant Vedder Transport
Ltd., together with interest on that anount at
the rates prevailing fromtinme to tine, pursuant

to the Court Order Interest Act.

An order that the plaintiff recover its taxable
costs and disbursenents from the defendants, at
Scale 4, payable forthwith after taxation

t her eof .

An order t hat t he countercl ai nms of t he

def endants, Jansen Industries Ltd. and Vedder

Transport Ltd. are dism ssed with costs.

" MACKCFF J."

British Col unbi a
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