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Weat her B Transport Co. Ltd. S.M Johnson
Dat es and Pl ace of Hearing January 18-22, 1993

Vancouver, British Col unbi a

By the ternms of a consent order made under Suprene Court Rule
39(29), the two issues to be determ ned now are "whether there is
a valid and enforceable | ease agreenent and [if so] between what
parties". The plaintiff contends that it entered into a valid and
enforceabl e | ease agreenent with the defendant Weat her B Transport
Co. Ltd. (Weather B). |If that contention is sustained, all issues
relating to renedi es clained against the defendants wll be tried

at a |l ater date.

At all material tinms Weather B was, and it renmins, a tenant
under a lease (the Head Lease) entered into with the other

def endant, 345909 B.C. Ltd. (the Landlord). The Landl ord was not
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represented in these trial proceedings. The court was inforned
that by agreenent reached between counsel for the plaintiff and
counsel for the Landlord, the Landlord has agreed to be bound by
the decision of this court on the issues now before it. [If the
plaintiff obtains a judgnment permtting it to occupy part of the
prem ses which are | eased by the Landlord to Weather B., then the
Landlord wll <consent to a sublease or assignnment of the
appropriate portion. |In exchange, the plaintiff has agreed that it

wi |l not seek damages or costs agai nst the Landl ord.

The Head Lease relates to a property of which the Landlord is
the regi stered owner and which is | ocated at 4254 Conmerce Circl e,
Victoria, British Colunbia. Under the Head Lease, dated February
1, 1989, the Landlord | eased the prem ses to Weather B. for a five
year term commencing on that date. A term of the Head Lease
provi des Weather B with an option to renew for a further period of

five years.

Weat her B has a 49% ownership interest in the Landlord. The
ot her 51%i s divided equal ly between Aral Devel opnents Ltd. and Sea
| sl e Managenent Ltd., the principals of which are, respectively,

Messrs. Art Kool and Rol and Beaul i eu.

The plaintiff says that the essential ternms of its |ease
agreement with Weather B are contained in a two-page letter, with

attachnents, dated January 8, 1990 (the January 8 letter). That
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| etter, over the signature of the plaintiff's President, M. Mrris
Peter, was directed to the attention of M. Allen Hol gate, who was
then President of Wather B. M. Holgate signed the letter on
Weat her B's behalf and transmtted a facsimle copy of the signed
letter to the plaintiff on January 12, 1990. The attachnents to
the January 8 letter consisted of two pages of draw ngs of certain
| easehol d inprovenents and one page of details regarding those

| easehol d i nprovenents.

One change to these proposed ternms, requested by Wather B,
was nmade by adding an eleventh point to the details page. This
change was accepted by the plaintiff and initialled on its behal f
on January 12 by M. Janes Ruse. At this tine, the latter was
enpl oyed as Manager of Vancouver |sland operations for a group of
three Dol phin conpanies consisting of the plaintiff, Dolphin
Delivery Ltd. and Dol phin Di stribution Ltd.

Several sets of drawings relating to the proposed | easehol d
i nprovenents had been prepared in the course of negotiations
bet ween representatives of the plaintiff and Wather B. Due to
error on the part of sonmeone in M. Peter's office, the two pages of
drawi ngs attached to the January 8 letter did not represent the
nost recent set of draw ngs but, instead, were ones dated a week or
so earlier than the ones intended to form part of the January 8
package. The differences between the two sets of drawi ngs are

m nor and the evidence is that M. Holgate did not notice this
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error at the tine. Nothing turns on this discrepancy in the

docunent ati on

Shortly after the January 8 letter was signed on behalf of
Weat her B, a deposit cheque was delivered by the plaintiff to
Weat her B in the anobunt of $3,737.50, to be applied against the
first nonth's rent after conpletion of construction. This deposit

cheque was cashed by Wather B on January 15, 1990.

Under the ternms of the January 8 letter, certain construction
work to effect the | easehold inprovenents was to be undertaken by
Weather B to neet the plaintiff's requirenents. The letter
provided that the occupancy date and conpletion date of
construction was to be March 1, 1990 but, if construction was not
conplete by then, the plaintiff would have the option of occupying
the premses prior to conpletion of construction at a reduced

rental .

Wth the passage of time follow ng signature of the January 8
letter, the plaintiff became concerned about the apparent |ack of
progress in readying for its occupation the portion of the Commerce
Circle property which was the subject of its dealings wth Wather
B. At the plaintiff's initiative, a nmeeting was arranged in m d-
February, 1990. The neeting was attended by the plaintiff's M.
Ruse, Messrs. Allen Holgate and Brian Bevan of Wather B, and

Messrs. Art Kool and Garry G|l christ of Aral Devel opnents Ltd., the
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proposed contractor. M. Ruse cane away fromthat nmeeting with the
i npression that arrangenents for inplenentation of the terns of the
January 8 letter were in hand, albeit proceeding nore slowy than

anti ci pat ed.

bliged to vacate the property it had previously |eased at
Viewfield Road in Victoria, the plaintiff noved into the prem ses
at Commerce Circle on or about April 1, 1990. The plaintiff agreed
to allow Weather B to continue to store sone of its goods in the
space allocated to the plaintiff in exchange for a rent reduction
or rebate. Later in the nonth of April, after the plaintiff had
t aken possession of the prem ses, Wather B advised the plaintiff
t hat Weat her B was unable or unwilling to go through with the deal .
M. Ruse testified that M. Hol gate had offered to wai ve the Apri
rent because the renovations had not been carried out and Wat her
B did waive rent for that nonth. Commencing in My, 1990, the
plaintiff made rental paynents and it has remained in occupation.
The precise anobunt of rent paid to date is not material to the

i ssues presently before the court.

The plaintiff and Wather B had had prior business dealings
dating froma tinme prior to February, 1989 when they had occupied
adjoining properties on Viewiield Road. On August 11, 1989, M.
Donal d Reidie, a sales consultant enployed by Wather B, wote to
M. Ruse proposing to lease to the plaintiff warehouse and office

space at Comrerce Circle. Weather B not having obtained a
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response, and wi shing to ascertain whether or not the plaintiff was
interested in such a transaction, M. Holgate wote to the
plaintiff on Decenber 14, 1989. This two-page letter, captioned
"Re: Letter of Intent"”, proposed a ten year |ease at a specified
rental and, anmong other things, described proposed renovations to
conformwith the plaintiff's requirenents. The |letter stated that
the plaintiff's signature would be required "on the follow ng
agreenent subject to final |egal agreenents to conplete the next
phase of building approval"™ and it asked for return of signed

copies of the letter.

M. Peter was not prepared to sign the Decenber 14 letter
However, it fornmed the basis of discussions between him and M.

Hol gate which culmnated in the January 8 letter

M. Holgate's | etter of Decenber 14, 1989 referred to a "fi nal
presentation to Saanich Council” and it was understood that the
proposed construction work to nmeet the plaintiff's requirenents
woul d require muni ci pal approval. The evidence at trial indicated
that obtaining such approval was not expected to present
difficulty. Al t hough evidence on the subject was scanty, it
appears that docunentation necessary to obtain approval was never
submtted to the nunicipality and construction work has not
pr oceeded. The evi dence does not di sclose the reason for Wat her
B's ultimate decision, communicated to the plaintiff in April,

1990, not to proceed along the lines contenplated earlier.
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At trial, Messrs. Ruse and Peter were called to testify for
the plaintiff and Messrs. Holgate and Reidie for the defendant
Weat her B.

| turn nowto the two i ssues presently before the court and it
will be convenient to deal first with the question of the parties

to the alleged agreenent. Wth whomwas the plaintiff dealing?

The position of the plaintiff is straightforward. It says
that at no tinme prior to signing of the January 8 letter was it
told, nor did it have know edge, of the fact that Wather B's
interest in the Comrerce Court premses was nerely that of a
| essee. It says that Weather B conducted the negotiations inits
own nane as if it were owner of the property and in a position to
grant the plaintiff a |ease as opposed to a sub-lease or an
assignnment of a |easehold interest. The plaintiff says it had no
know edge of the fact that Weather B was not owner of the property
prior to obtaining |legal advice in consequence of the "no-deal"”

position taken by Weather B in April, 1990.

It may be noted at this point that the plaintiff and Wat her
B had elected, as an econony neasure, to dispense with the
i nvol venent of lawers in the negotiations which culmnated in
signing of the January 8 letter. More specifically, this was
agreed upon by Messrs. Peter and Hol gate, the persons who carried

authority to bind their respective conpani es contractually.
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What evi dence does Weather B rely upon to establish know edge
on the part of the plaintiff that Wather B was nerely a | essee,
not the owner, of the Commerce Circle premses? Wth a single
exception, all of the docunmentation up to and i ncludi ng the January
8 letter speaks in terns of Wather B granting the plaintiff a
| ease or | easehold interest. The exception is found in a sentence

contained in the Decenber 14, 1989 letter which reads as foll ows:

"2. Ten year lease with option to review in the
5th year and option to sublet where agreeabl e
by both parties.”

Neither M. Peter nor M. Holgate could say precisely what the
reference to "option to sublet” was to nean. M. Reidie, who had
prepared the Decenber 13 letter for M. Holgate' s signature,
testified that he thought it referred to the plaintiff obtaining
addi ti onal space in the Comrerce Court prem ses. Another possible
interpretation of that clause would be that the plaintiff would
have the option to sublet to another party if Wather B agreed to
t his. In any event, the term "sublet"” does not reappear in the

January 8 letter. Clause 9 of that letter reads:

"9. Dol phin Transport Ltd. has the option at any
time during this |lease, or option period, to
| ease the other half of the building upon
thirty days witten notice."
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The docunentary evidence, therefore, provides scant support for

Weat her B's position on this issue.

The only ot her evidence that the plaintiff knew, or m ght have
known, prior to the January 8 letter that soneone other than
Weat her B owned the Conmmerce Circle prem ses cane fromM. Hol gate.
Messrs. Peter and Ruse denied having any such know edge prior to
the January 8 letter and M. Reidie testified that he was not
present at any discussions bearing on the ownership of Commerce
Crcle. M. Holgate's own evidence on this subject was vague. He
acknow edged that discussions with the plaintiff's representatives
were in terms of a | ease, not a sub-lease. Wile he felt he had
told M. Ruse that soneone other than Wather B was the owner of
Commerce Circle, he could not recall the specifics of any such
conversation or say when it had taken place. Under cross-
exam nation, he adopted his affidavit evidence at an earlier stage
of these proceedings to the effect that his best recollection is
that he told Ruse about this before the end of January, 1990. But
what m ght have happened after M. Holgate's signature of the
January 8 letter on January 12 is of secondary interest, as is the
evidence, which I will not stop to review, suggesting that sone
persons in the plaintiff's enploy had acquired information by
February, 1990 that Wather B was not the proprietor, or not the

sol e proprietor, of Comrerce G rcle.
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On the whol e of the evidence, | have no hesitation in finding
that if alegally enforceabl e | ease agreenent was entered i nt o when
M. Holgate signed the January 8 letter, the parties to that

agreenent were the plaintiff and the defendant Wather B

| turn nowto the question of whether M. Hol gate's signature
signifying acceptance of the plaintiff's offer as set out in M.
Peter's January 8 letter created a valid and enforceable |ease
agreenment. Weather B says that it did not because essential terns
were not agreed upon, or because certain terns of the agreenent
were so uncertain as to render the agreenent void or because
agreenment upon the ternms of the January 8 letter (as nodified by
the January 12 amendnent to the |ist of building renovations) was
to be conditional upon a subsequent formal | ease agreenent. In ny

vi ew, none of these defence subni ssions can be sustai ned.

First, as counsel for Wather B rightly concedes, it is not
necessary that the parties agree upon, and record in witing, each
and every detail relating to their proposed relationship of
| andl ord and tenant in order to create a valid and | egal ly binding
| ease agreenent. \What is necessary is that there be a neeting of
mnds as to the essential terns: Horse & Carriage Inn Ltd. v.
Baron (1975), 53 D.L.R (3d) 426, at 436 (B.C.S.C.); First Cty
| nvestnents Ltd. v. Fraser Arns Hotel Ltd. (1979), 104 D.L.R (3d)
617, at 624-625 (B.C.C.A). The January 8 letter, wth

attachnments, identifies the parties, describes the prem ses,
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speci fies the date of occupation and sets out the anpbunt of rent
payabl e after occupation in the event that construction has not
been conpl eted and the amobunt of rent payable after conpletion of
construction. The document deals with tenporary and permanent
office space and it deals with the nature of the renovations in
consi derable detail. It specifies a five-year termw th an option
to renew for a further five years and it also provides for an

option to | ease additional space.

There were a fewdetails of construction which continued to be
the subject of discussion after the January 8 letter was signed.
However, there was no suggestion in the evidence that either party
considered these itens, individually or collectively, to be of
maj or inportance or to be ones which could not readily be resol ved
in their ongoing dealings. None of these details can reasonably be

characterized as essential terns of the agreenent to | ease.

One matter which was not dealt with in the January 8 letter,
and which the parties apparently did not specifically address in
their discussions, relates to the amunt of rent payable upon
exercise of the option to renew or the option to | ease additional
space. In their testinony, Messrs. Peter and Hol gate expressed
their thoughts concerning these eventualities: either the rentals
set out in the January letter would extend to the additional term
or additional space or, alternatively, the parties would negotiate

the rental and, failing agreenent, would arbitrate. In ny view,
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the lack of specific provision relating to rental payable upon
exerci se of an option ought not, in all the circunmstances, to be

regarded as fatal to formation of a binding contract.

| conclude that the gaps in the contractual framework are
relatively mnor. Taken cunul atively, they fail to warrant a
conclusion of the type reached by the Court of Appeal in
Papageorgiu v. Seyl (1990), 45 B.C. L.R (2d) 319, at 326, nanely,

that "too many essential ternms are m ssing". As previously stated,
| amof the viewthat in the present case no termessential to the

formati on of a binding contract is m ssing.

Nor is the agreenment evidenced by the January 8 letter too
vague or uncertain to be enforceable. Having regard to the fact
that it was negotiated between and concluded by businessnen, not
| awyers, the agreenent is reasonably conprehensive and, as far as
it goes, quite precise. Shoul d differences arise in the future
concerning, for exanple, the ternms upon which an option is
exercisable, the parties nmay be obliged to have recourse to
arbitration or litigation. But the nere fact that there nay be
gaps or anbiguities in the matters agreed upon does not, in itself,
require a conclusion that no legally enforceable contract was

f or med.

Wat her B contends, as well, that the parties contenplated

that the January 8 letter agreenment would be followed by a form
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| ease agreenent and that only the latter woul d be | egal |l y bi nding.
M. Holgate testified that he understood that a formal and
conprehensi ve | ease agreenent woul d be signed in due course. M.
Peter, on the other hand, was enphatic in his testinony to the
effect that Weather B's acceptance of the January 8 letter was all

t hat was consi dered necessary to docunent the | ease arrangenents.

Whether or not there was any discussion concerning the
execution of a subsequent formal |ease docunent, the evidence
sinply does not support Wather B' s contention that the parties
intended the execution of such a docunent to be a condition
precedent to the creation of a legally binding relationship.
Counsel for Wat her B pl aces consi derabl e enphasis on the fact that
the January 8 letter is captioned: " Re: Letter of Intent".
However, in their testinony neither M. Peter nor M. Holgate
pl aced any special significance on the use of that term nol ogy and
the former noted that the January 8 letter sinply repeated the
caption that had appeared on the Decenber 14, 1989 |etter over M.

Hol gate' s signature.

The words "letter of intent"” appear to have received little
attention in Anglo-Canadian case |law. A docunent carrying that
description was considered in British Steel Corp. v. Ceveland
Bri dge and Engi neering Co. Ltd., [1984] 1 AIl EER 504 (QB.), but

no particular inportance appears to have been attached to use of
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this term nol ogy. The pertinent question was whether the parties

had reached final agreenment on essential terns.

Ref erence has been made to the fact that the Decenber 14
letter referred to agreenent upon its terns being "subject to final
| egal agreenents". The January 8 letter, it may be noted, does not

contain this or any other "subject to" clause.

In sum | am satisfied that Wather B's position cannot be
sustained either by the text of the January 8 letter or by the
evi dence concerning the course of negotiations |leading up to the

signing of that letter.

| conclude that the plaintiff is entitled to a declaration to
the effect that the execution of the January 8 letter resulted in
a valid and enforceabl e | ease agreement between the plaintiff and

Weat her B.

Counsel may, if necessary, speak to the formof the O der

"Lysyk, J."

Lysyk, J.

Vancouver, B.C.

January 26, 1993
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