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| NTRODUCTI ON

[1] The plaintiff [andlord clains for noney owi ng under the ternms of a
| ease agreement. The tenant under the | ease was Royce Bionedical Ltd.
("Royce"). The defendant was a director of Royce and guaranteed Royce's
financial obligations for the first year of the | ease. The def endant
deni es that a binding | ease agreenent was concl uded.

BACKGROUND

[2] The plaintiff, B.U K Investnents Ltd., was the owner of the

subj ect prem ses. It owns and manages several rental properties in the
Vancouver area. Its president, Richard Sutcliffe, has nore than twenty
years experience in property managenent.
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[3] Royce was a public conpany incorporated in Nevada. Its business was
t he manufacture and marketing of nedical diagnostic test kits. M.
Pappas, the indemitor, was a director of Royce. He is also the manager
of a local restaurant chain, and is experienced in the |easing of
conmer ci al prem ses.

[4] On Septenber 3, 1998 Royce subnmitted to the plaintiff an offer to

| ease certain prem ses |ocated at 110 - 4320 Vi king Way, Ri chnond, B.C.
After sone negotiations and changes to the proposal, the offer to | ease
was accepted on Septenber 14, 1998. The defendant, as indemnitor,
agreed to be liable for all obligations of Royce for a period of one
year fromthe conmencenment of the | ease.

[5] The prenises contained both of fice and warehouse space. The |ease
was for a three-year period conmenci ng Novenber 1, 1998. The offer to
| ease included the follow ng ternmns:

12. Lease Agreenent:

The Lease shall be in the Landlord's standard
form Lease Agreenent attached hereto as
Schedul e "C' which shall be nodified to

i ncorporate the terns of this Offer. The Lease,
including the terms and conditions set out in
this Offer, shall be delivered by the | andlord
to the Tenant within five (5) business days of
accept ance hereof. The Tenant shall have a
period of five (5) days fromthe date of
recei pt of the Lease to reviewthe terns of the
Lease. This Ofer is subject to nutual
agreement on the Lease conditions within five
(5) days of the Tenant receiving the Lease.

Fol | owi ng agreenent on the ternms of the Lease,
the Landl ord shall deliver execution copies of
the Lease to the Tenant and the Tenant shal
return it to the Landlord duly executed within
five (5) days of its receipt by the Tenant.

The Tenant shall not be pernitted access or
occupancy of the Leased Premi ses prior to the
Lease being returned to the Landlord and
executed by all parties thereto.

20. Bi ndi ng Agreenent:

The Schedul es hereto formpart of this
Agreenent. This Ofer and its Schedul es and the
Landl ord's acceptance hereof shall constitute a
bi ndi ng agreenent by the parties to enter into
the Lease of the Prenises and to abide by the
terms and conditions herein contained. Such
agreenment may not be assigned or otherw se
transferred by the Tenant wi thout the prior
witten consent of the Landl ord.
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21. Indemitor's Covenant:

In consideration of the Landlord entering into
this Lease with the Tenant and for other good
and val uabl e consi deration the Indemitor

her eby makes the followi ng Indemity with and
in favour of the Landlord to be linmted to a
peri od of one (1) year fromthe comrencenent of
t he Lease.

(a) To nmake due and punctual paynent of al
rent, noni es and charges expressed to be
payabl e under this Lease;

(b) To effect pronpt and conpl ete perfornmance
of all and singular terms, covenants,
conditions and provisions of this Lease

contai ned on the part of the Tenant to be kept,
observed and perfornmed during the period of the
termcontenpl ated by this Lease and any
renewal s thereof;

(c¢) To indemify and save harm ess the Landl ord
fromany |oss, costs or dammges arising out of
any failure to pay the aforesaid rent, noney,
and charges and the failure to perform any of
the terms, covenants, conditions and provisions
of this Lease or any of them

(j) The Indemitor shall, without liniting the
generality of the foregoing, be bound by this

indetTmity in the same manner as though the

I ndermi tor was the Tenant named in this Lease.

22. Tenant's Subject:
This Offer to Lease is subject to

(a) the approval of the Tenant's Board of
Directors;

(b) negotiating additional signage apart from
clause 17 of this Ofer to Lease;

In the event this subject condition is not mnet
or waived by the Tenant prior to Septenber 10,
1998, then the deposit shall be returned in
full to the Tenant wi thout penalty or
deduction. Upon subject rempoval, this Ofer to
Lease shall then become firm and bi nding on
both parties.
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23. Landlord's Subject:

This Offer to | ease is subject to the Landl ord
term nating the existing | ease for unit #110 -
4520 Vi ki ng Wy upon terns which are acceptabl e
to the landlord. In the event this subject
condition is not net or waived by the Landl ord
within five busi ness days of the acceptance of
this counter offer, then the deposit shall be
returned in full to the Landlord wi thout
penalty or deduction. Upon subject renoval,
this Ofer to Lease shall then beconme firm and
bi ndi ng on both parties.

24. Financial Covenant Subject:

This Offer to Lease is subject to the Landl ord
approving the Tenant's financial covenant on or
before five (5) business days after the

Landl ord's recei pt of requested financial

i nformation, such information to be supplied

wi thin one (1) business day of acceptance of
this Offer; otherwi se this agreenent shall be
nul | and voi d.

[6] Schedule C, being the Landlord's standard form | ease agreenent
i ncluded the following term

11.03 If at any tine an action is brought for recovery of
possessi on of the Leased Prem ses, for the recovery of
Rental or any other ampunt due under the provisions of this
Lease or because of a breach by act or omission of any

ot her covenant herein contained on the part of the Tenant,
and a breach is established, the Tenant shall pay to the
Landl ord all reasonabl e expenses incurred therefor on a
solicitor-client basis.

[7] By Agreenent dated Septenber 22, 1998 Royce wai ved the subject
conditions found in clause 22 of the Ofer to Lease. By Agreenent dated
Cctober 9, 1998 the plaintiff waived the subject conditions contained
in clauses 23 and 24 of the Ofer to Lease. The Cctober 9, 1998
Agreenent contained the foll ow ng provision

The O fer to Lease is now firm and bi ndi ng upon the
Landl ord, Tenant and | ndemnitor.

[ 8] Subsequent to Cctober 9, 1998 the plaintiff arranged for the prior
tenant in the prem ses to surrender its lease. In addition, the
plaintiff carried out those inprovenents to the premises that it agreed
to do pursuant to the terns of the Ofer to Lease.

[9] On Cctober 14, 1998 a letter was forwarded to the home of M.
Pappas contai ning copies of the formal |ease as contenplated in cl ause
12 of the Ofer to Lease. M. Pappas says that this letter was not
recei ved.
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[10] On October 21, 1998 M. lan Gray, a real estate agent who acted in
this matter on behalf of Royce, wote to M. Pappas confirmng that the
war ehouse portion of the prem ses was ready for occupancy and woul d be
made avail able i mrediately after execution of the | ease. He asked that
M. Pappas contact either hinself or M. Sutcliffe as soon as possible.

[11] Upon receipt of this correspondence, M. Pappas did contact M.
Gray. He advised M. Gray he had not received the formal |ease
agreenment and requested that it be sent to his solicitor, M.
Tom i nson. As requested by M. Pappas, the | ease was forwarded to M.
Tom i nson. M. Pappas acknow edges that he reviewed the | ease with M.
Tom inson in |ate Cctober.

[12] Royce never took possession of the | eased prem ses. M. Pappas
testified that in early Novenber, after receipt of the | ease agreenent,
Royce' s busi ness plan changed and they no | onger required the prem ses.

[13] Royce did not inmediately advise either the plaintiff or its agent
M. Gray that it no longer required the premises. In nid Novenber, M.
Gray becane aware of Royce's change of plans. He advised M. Pappas
that he had a potential client who night be prepared to take down the
space. On Novenber 16, M. Pappas, on behal f of Royce, entered an
exclusive listing agreenent with M. Gay's enployer CB Conmercial Rea
Estate Group Canada Inc. for that conpany to act as its agent to

subl ease the prem ses.

[14] CB Commercial was unsuccessful in its efforts to sublet the space.
In April 1999 the plaintiff commenced this action for nonies then ow ng
under the | ease. On Decenber 16, 1999 it served notice of default on
Royce and on January 6, 2000 issued Notice of Term nation and Notice to
Quit. The plaintiff ultimtely again | eased the prem ses in June 2000.

[15] In this action the plaintiff clains against the indemitor for
t hose anmpbunts owi ng by Royce in the first year of the | ease. The
parties have agreed that amount totals the sum of $84, 138.23. The
parties are also agreed that if there was a binding | ease then M.
Pappas, as indemitor, is liable for the anounts cl ai ned.

| SSUES

[1] Was a binding agreenent nade between the plaintiff and Royce in the
absence of the signing of the | ease as contenplated in clause 12 of the
Ofer to Lease?

[2] Is the plaintiff entitled to costs pursuant to article 11.03 of the
| ease agreenent?

DI SCUSSI ON

[16] It is the position of M. Pappas that the Ofer to Lease did not
create a binding obligation between Royce and the plaintiff. The

def endant says that pursuant to clause 12 of the Ofer to Lease any
agreenment between the parties was subject to the parties agreeing to
the terms of the formal |ease.
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[17] The question of whether the Ofer to Lease forned a binding

agr eenent

between the parties is to be deternined in accordance with

the principle stated by Parker J. in Von Hatzfel dt-WIdenburg v.

Al exander,

[1912] 1 Ch. 284 at 288, and approved by the Supreme Court

of Canada in Calvan Consolidated Gl & Gas Co. Ltd. v. Manning, [1959]
S.C.R 253 at 261 as foll ows:

It appears to be well settled by the authorities that
if the docunments or letters relied on as constituting
a contract contenpl ate the execution of a further
contract between the parties, it is a question of
constructi on whether the execution of the further
contract is a condition or termof the bargain, or
whether it is a nere expression of the desire of the
parties as to the nanner in which the transaction
already agreed to will in fact go through. In the
former case there is no enforce-able contract either
because the condition is unfulfilled or because the

| aw does not recognise a contract to enter into a
contract. In the latter case there is a binding
contract and the reference to the nore fornal
docunent may be ignored.

[18] The issue was al so di scussed by Robins J. A in delivering the

Ontario Court of Appeal decision in Bawitko Investrments Ltd. v. Kernels

Popcorn Ltd. (1991), 79 D.L.R (4'") 97 (Ont. C. A ), where he said at

103- 104,

As a matter of nornmal business practice, parties
planning to make a formal witten docunent the
expression of their agreenent, necessarily discuss
and negoti ate the proposed terns of the agreenent
before they enter into it. They frequently agree upon
all of the terns to be incorporated into the intended
witten docunent before it is prepared. Their
agreenment may be expressed orally or by way of

menor andum by exchange of correspondence, or ot her
informal witings. The parties nay "contract to make
a contract", that is to say, they may bind thensel ves
to execute at a future date a formal witten
agreenment containing specific terns and conditions.
VWhen they agree on all of the essential provisions to
be incorporated in a formal document with the
intention that their agreenent shall thereupon becone
bi nding, they will have fulfilled all the requisites
for the formation of a contract. The fact that a
formal docunent to the same effect is to be
thereafter prepared and signed does not alter the
binding validity of the original contract.

However, when the original contract is inconplete
because essential provisions intended to govern the
contractual relationship have not been settled or
agreed upon; or the contract is too general or
uncertain to be valid in itself and is dependent on
the maki ng of a formal contract; or the understandi ng
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or intention of the parties, even if there is no
uncertainty as to the terns of their agreenent, is
that their |legal obligations are to be deferred until
a formal contract has been approved and executed, the
original or prelimnary agreenment cannot constitute
an enforceable contract. In other words, in such
circunstances the "contract to make a contract" is
not a contract at all. The execution of the

contenpl ated formal document is not intended only as
a solem record or nenorial of an already conplete
and bi nding contract but is essential to the
formati on of the contract itself.

[19] O ause 12 of the Ofer to Lease did contenplate that a forma
agreenent woul d be signed by the parties. The terns of that formal
agreenent were to be as per Schedule C which was attached to the Ofer
to Lease. The defendant argues that pursuant to clause 12, there had to
be a further agreenent in relation to the ternms of the formal | ease.

[20] | do not accept that subm ssion. The terns of the fornmal |ease
were set out in Schedule C. The only issue left to be determ ned was
whet her or not the conditions of the Ofer to Lease were properly

i ncorporated into the formal |ease. There is no suggestion in this case
that the formal | ease that was forwarded to Royce's solicitor failed to
accurately incorporate the terns of the Ofer to Lease.

[21] Although clause 12 contenplates that the formal |ease will be
signed by the parties, in ny viewthis is not a case where the parties
| egal obligations were to be deferred until the contract had been
executed. If the tenant breached clause 12 by failing to execute the

| ease, the renmedy for such breach is contained in the Ofer to Lease
itself, nanely, that the tenant is denied access to the prem ses.
Clause 12, in ny opinion, is not a condition precedent to the formation
of the contract but is nmerely a termof the contract which contract
becane bi ndi ng when the | ast subject clauses were renoved fromthe
Ofer to Lease. See: British Colunbia Egg Marketing Board v. Jansen

I ndustries Ltd. (1992), 24 RP.R (2d) 36 (B.C.S.C.).

[22] There was a conflict in the evidence as to whether or not Schedul e
C, which contained the terns of the fornal |ease, was in fact attached
to the Ofer to Lease at the time it was prepared on behal f of Royce.
M. Gay, who prepared the offer on behalf of Royce, says Schedule C
was attached to the initial offer and he provided a copy of the
docunent to M. Pappas. M. Pappas denies that he received the Schedul e
at that time. | accept the evidence of M. G ay.

[23] Even if | was to accept M. Pappas's evidence that he did not
recei ve Schedule C prior to the execution of the Ofer to Lease, that
woul d not change ny conclusion. In the Ofer to Lease he has

acknow edged that the Schedule is attached to the Offer and that the
formal |ease itself shall be in those ternms. It is not open for him at
a later date to deny that the Schedule was in fact attached.

[24] The parties conduct subsequent to October 9 is consistent with
their nmutual understanding that a binding agreement had cone into

2002 BCSC 161 (CanLll)



force. Inthis regard we note the plaintiff arranged to have the

exi sting tenant surrender its interest in the dem sed prem ses and it
undert ook the required renov-ations. M. Pappas, on behalf of Royce, on
Novermber 16, entered into the exclusive listing to sublet the prem ses.
M. Pappas is a sophisticated busi nessman who was experienced in the
field of comercial leasing. If M. Pappas did not believe that Royce
was conmitted to the subject prenises, there was no reason for himto
enter into the listing agreenent.

[25] The parties' intent can al so be gl eaned fromcl ause 20 of the
Ofer to Lease which sets out in clear terns that it was the parties
intention to be bound once the Ofer to Lease was accept ed.

[26] In the result | find that a binding agreenent canme into place

bet ween Royce and the plaintiff on Qctober 9'", 1998 when the subj ect
cl auses were renoved. Royce subsequently breached the | ease by failing
to make the payments required under the | ease. M. Pappas, as

i ndermi tor, agreed to save harmess the plaintiff fromany |oss, cost
or dammges arising out of the failure of Royce to performthe
covenants, conditions and provisions of the | ease. As previously noted
the parties have agreed on danmages in the sum of $84, 138.23.

[27] In addition to the aforementi oned sum the plaintiff clains
interest at the rate set out in the fornmal |ease. Counsel for the
defendant agreed that the plaintiff was so entitled. | assune the
parties will be able to determ ne the correct anpunt and will draft the
j udgnent accordingly.

ENTI TLEMENT TO COSTS

[28] The plaintiff also clains costs pursuant to Article 11.03 of the
| ease. This was not chal |l enged by defendant's counsel. The question of
costs, however, raises a difficult issue. Subsequent to the trial ny
attention was drawn to P & T Shoppi ng Centre Hol dings Ltd. v. Cineplex
Odeon Corp. (1995), 3 B.C.L.R (3d) 309 (C.A) and P.T. Hero
Enterprises Inc. v. Paris Restaurant Ltd., [1996] B.C J. No. 2173
(C.A). The leases in those actions contained simlar, albeit not
identical, provisions to article 11.03.

[29] In P & T Shopping Centre Hol dings, the |andlord clai ned judgnent
for a specific anmbunt owi ng pursuant to a |lease as well as for "costs
pursuant to the terns of the | ease". An alternative clai mwas advanced
for costs pursuant to the Rules of Court. Simlar clains are nade in
this action. The lease entitled the landlord to claimcosts as
additional rent. The | ease described the costs as "the conplete | ega
costs incurred by the landlord as a result of any default by the
tenant."

[30] Counsel for the Iandlord took the position simlar to that taken
by the plaintiff in this action. Relying solely on the covenant of the
| ease he contended that the court ought to award special costs.

[31] Southin J.A distinguished the contractual claimfroman order for
costs and pointed out that the landlord' s remedy was to nake demand for
paynent and then sue for additional rent in the event of non-paynent.

2002 BCSC 161 (CanLll)



Al ternatively, she held that the landlord would be entitled to party
and party costs if it abandoned its rights under the covenant. Southin
J. A, observed at 315:

If this agreenent had said the respondent was
entitled to special costs to be taxed, there would be
no difficulty in our nmaking such an order. But it
does not. It does not enmbody any termused in the

Rul es.

The Court of Appeal reached a simlar conclusion in P.T. Hero
Enterprises Inc.

[32] The plaintiff inthis caseis, in ny view, in the sane position as
the plaintiff in P & T Shopping Centre Holdings. | amprepared to grant
an order of costs on scale 3. Alternatively, if the plaintiff w shes to
pursue its contractual remedy, it should make demand on the tenant and
i ndermi tor for the ampbunts clained and if not paid bring action. If the
plaintiff elects to followits contractual renmedy, it is not entitled,
as per the reasoning of Southin J.A. to costs in this proceedi ng.

[33] In sunmary, therefore, the plaintiff is entitled to judgnment in
the sum of $84,138.23 together with interest as cal cul ated under the
terms of the lease. If it elects to abandon its contractual claimfor
costs the plaintiff is also entitled to costs under scale 3. If the
plaintiff chooses, however, to pursue its contractual remedy there wll
be no costs of this proceeding.

"R Goepel, J."
The Honourable M. Justice R Goepe
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